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SUMMARY:
  ... In this gatekeeping role, the trial judge must preliminarily screen and assess both the scientific methodology and the relevance of the proposed expert testimony, admitting into evidence only such testimony as meets the newly articulated standards. ... Although retaining "general acceptance" as one factor, Daubert III thus rejected the "general acceptance" test as the sole means of evaluating admissibility of expert testimony. ... From its announcement in 1923 until Congress' enactment of the Federal Rules of Evidence in 1975, Frye served as the threshold test for the admissibility of scientific evidence and expert testimony based thereon into litigation. ... He identified the need for a "difficult, two-part analysis," first determining whether or not an expert's testimony reflects "scientific knowledge" and whether these findings are derived by the scientific method, and second, ensuring that the proposed expert testimony is "relevant to the task at hand." ... Relying on Frye, the court inquired into whether the scientific theory underlying the expert testimony had "garnered general acceptance in the relevant scientific community." ... In rendering his analysis of the central role of the adversary process in attempting to define the truth in expert testimony, Judge Bazelon essentially invoked a major principle of the scientific method as described by Bronowski and Kuhn. ...  

TEXT:
 [*211]  

Introduction
 
In the 1923 case of Frye v. United States, n1 the Court of Appeals for the District of Columbia first articulated the test that became the standard for the admissibility of scientific opinion evidence in federal courts. Frye was initially a little-noticed opinion involving an appeal by a convicted murderer who had offered evidence obtained through a systolic blood pressure measurement technique, which was offered as a physiological method of detecting deception, to support his claim of innocence. n2 In rejecting this evidence as proof of innocence, the Frye Court noted that "while courts will go a long way in admitting expert testimony deduced from a well recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs." n3 It is from the language in this opinion that the "general acceptance" test emerged as the threshold of admissibility of scientific evidence in the courtroom. Although in recent years the Frye test has been the subject of much legal commentary questioning its adequacy as the threshold standard for the admissibility of scientific [*212]  evidence, n4 it served as the benchmark for this determination for seventy years.

On June 28, 1993, the Supreme Court changed this standard in Daubert v. Merrell Dow Pharmaceuticals, Inc. ("Daubert III"), n5 unanimously holding that the Frye rule was superseded by the adoption of the Federal Rules of Evidence ("FRE") in 1975. In particular, FRE 702 had displaced the "general acceptance" rule as a conclusive test for admitting expert scientific testimony. n6 Rule 702 provides that "if scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise." n7 The Court held that the Frye test was incompatible with the "liberal thrust" of the Federal Rules of Evidence and, therefore, should not be applied as the sole standard for admissibility of scientific evidence in federal courts. n8
The new parameters set forth in Daubert III for assessing the scientific basis for expert opinion testimony have placed trial judges as the sole gatekeepers of the evidentiary process, forcing them both to interpret the scientific evidence and determine its relevance. In this gatekeeping role, the trial judge must preliminarily screen and assess both the scientific methodology and the relevance of the proposed expert testimony, admitting into evidence only such testimony as meets the newly articulated standards.

This Essay will argue that trial judges applying Daubert III to psychiatric evidence will face a virtually impossible situation. Psychiatric evidence is by nature different than the "hard sciences." The differing nature of the theories of causality in major, generally accepted psychiatric theories, the varying methodologies for obtaining psychiatric data through the process of psychiatric evaluation, and the clinical di-  [*213]  agnoses and opinions drawn therefrom will all create serious questions - difficult to answer satisfactorily within psychiatry itself, and much more difficult to answer by a jurist who can only interpret the clinical psychiatric evidence from a lay perspective.

The problem judges confront in admitting scientific testimony is further complicated by Daubert III's rejection of the "general acceptance" standard. This further opened the door to the admissibility of novel and sometimes exotic "scientific" evidence which is neither supported nor endorsed by mainstream psychiatry as having a scientific foundation. Thus, more extreme and outlandish theories will be presented to trial judges who must follow a set of "general observations" that provide little guidance for dealing with psychiatric and psychological evidence.

I begin this Essay by discussing the background and holding of Daubert III. In Part II, I discuss the judicial and legislative responses to Daubert III. I raise some issues specific to psychiatric testimony under the Daubert III regime in Part III. In Part IV, I discuss the importance of responsible judicial gatekeeping and propose a set of questions for trial judges to ask when confronted with proffered psychiatric or psychological testimony. Finally, I present two case studies as a demonstration of the difference between reliable psychiatric evidence and spurious pseudo-science.

I. The Daubert Case
 
On January 4, 1995, the United States Court of Appeals for the Ninth Circuit dismissed Daubert v. Merrell Dow Pharmaceuticals, Inc. ("Daubert IV") n9 after reconsideration on remand from the United States Supreme Court. The Court of Appeals undertook the task of ensuring that an expert's testimony both rests on a "good science" foundation and is "relevant to the task at hand." n10 The dismissal ended a decade-long piece of tort litigation concerning an anti-nausea drug, Bendectin.  [*214] 

Plaintiffs Jason Daubert and Eric Schuller brought suit against Merrell Dow Pharmaceuticals, Inc. in 1984, claiming that they had suffered limb reduction birth defects similar in type to those associated with the Thalidomide-induced teratogenic cases in the 1960's. n11 These birth defects were attributed to the fact that the mothers of both plaintiffs had taken Bendectin, a prescription drug used widely in this country between 1957 and 1982 by pregnant women for the treatment of nausea associated with pregnancy. Merrell Dow Pharmaceuticals ceased production of Bendectin in 1983, although the drug continued to be approved for use in the United States by the Food and Drug Administration. n12
In 1989, Merrell Dow moved for summary judgment, which was granted by the district court. n13 By this time, more than 30 epidemiological studies had been carried out involving more than 130,000 pregnant women, all of whom had taken Bendectin during their pregnancies. n14 None of these studies conclusively demonstrated that Bendectin possessed any teratogenic effects. Despite this scientific evidence, the plaintiffs in Daubert were able to identify eight experts with "impressive credentials" who were willing to offer evidence to support the premise that Bendectin could be teratogenic. n15 Their evidence consisted of in vitro and in vivo animal studies, pharmacological studies comparing the chemical structure of Bendectin with known teratogens, and a "reanalysis" of the data used in previously published epidemiological studies. n16 The district court held that the epidemiological data was insufficient to raise a reasonably disputable jury issue concerning causation, and refused to admit as evidence the [*215]  "reanalysis of data" performed by the plaintiffs' experts because it had not been published or subjected to peer review. n17
The United States Court of Appeals for the Ninth Circuit affirmed on appeal, citing the Frye test. n18 The Ninth Circuit invoked the "generally accepted" standard articulated in Frye, n19 and rejected plaintiffs' evidence. The Appellate court reasoned that the plaintiffs' "reanalyzed" data, which had not been subjected to peer review or published in a scientific journal, were "particularly problematic" in light of the massive validity attributed to the original, published studies supporting Merrell Dow's position. n20 The court also suggested that the plaintiffs' data appeared to have been generated solely for its utility in the litigation process. n21
The United States Supreme Court granted certiorari to determine the standard for admitting expert scientific testimony in a federal trial. n22 Both the legal and scientific communities demonstrated interest in this case by submitting twenty-two amicus curiae briefs: fourteen in support of the defendants, Merrell Dow; six in support of the petitioners, Daubert, et al., and two supporting neither of the disputing parties. n23
The Supreme Court announced its decision on June 28, 1993, unanimously holding that the Frye rule was superseded by the adoption of the Federal Rules of Evidence in 1975. The Court held that the Frye test was, in fact, an "austere" standard which was absent from [*216]  and incompatible with the "liberal thrust" of the Federal Rules of Evidence and therefore, should not be applied as the sole standard for admissibility of scientific evidence in federal courts. n24 In vacating the Ninth Circuit's judgment, the Supreme Court ruled that the "general acceptance" standard (the Frye Test) was superseded by the Federal Rules of Evidence which do not refer to a "general acceptance" standard, n25 and remanded for the Appeals Court to reconsider the case directly applying the somewhat broader criteria of FRE 702. n26
Justice Harry Blackmun, writing for the Court, first considered Rule 702's statement that the subject of an expert's testimony must be "scientific ... knowledge." n27 He interpreted "scientific" to imply a "grounding in the methods and procedures of science," and "knowledge" to connote a body of facts or ideas "accepted as truths on good grounds." n28 The scientific knowledge requirement thus establishes a standard of trustworthiness for the expert's testimony. The expert's opinion must have "a reliable basis in the knowledge and experience of his discipline." n29 Of course, under FRE 104, the proffered testimony must also be relevant, providing a valid, scientific connection between the information being offered and the issues to be resolved. n30
The new parameters set forth in Daubert create a unique gatekeeping role for the trial judge in determining the admissibility of scientific evidence. The Daubert Court offered a list of "general observations" to guide trial courts in making preliminary assessments as to whether or not a particular theory or technique constitutes admissible scientific [*217]  knowledge. n31 The Court suggested that trial courts consider the following questions:
 
1) Is it scientific knowledge that will assist the trier of fact?

2) Is it testable?

3) Has it been tested?

4) Has it been subjected to peer review?

5) Has it been published?

6) Regarding a specific scientific technique, what is the known potential rate of error?

7) What (if any) are the standards that control the technique's operation?

8) To what extent is the theory or technique accepted in the scientific community (i.e. the "general acceptance" element of the Frye test)? n32
 
None of these "general observations" is either necessary or sufficient to determine admissibility. Rather, they are to be interpreted as part of a flexible inquiry into the scientific validity of the principles and methodology that underlie the proposed expert testimony. n33 Although retaining "general acceptance" as one factor, Daubert III thus rejected the "general acceptance" test as the sole means of evaluating admissibility of expert testimony. n34 The Court was equally clear that scientific evidence remains subject to evaluation by the trial court as to its relevancy and reliability: "the trial judge must ensure that any and all scientific testimony or evidence admitted is not only relevant, but reliable." n35 The opinion also broadens the concept of relevancy to include the concept of "fit" - whether the expert testi-  [*218]  mony proffered in the case is sufficiently tied to the facts of the case that it will aid the jury resolving a factual dispute. n36
The "general observations" set forth in Daubert were not unanimously endorsed by the Court. Chief Justice William Rehnquist, concurring in part, and joined by Justice John Paul Stevens, expressed uneasiness with the "general observations" articulated in the majority opinion, observing that "they tend to be not only general, but vague and abstract." n37 He also accused the majority of creating uncertainty by discussing only relevance and ignoring reliability. Justice Rehnquist noted that this ex ante uncertainty about admissibility "is particularly unfortunate in a case such as this, where the ultimate legal question depends on an appreciation of one or more bodies of knowledge not judicially noticeable, and subject to different interpretations in the briefs of the parties and their amici." n38
To some extent, Justice Rehnquist's prediction has been borne out; courts have indeed interpreted the Daubert III criteria in different ways. It is not true, however, that Daubert was the initial cause of uncertainty about the continued viability of Frye under the Federal Rules of Evidence. That debate began years before the Daubert holding.

II. Judicial and Legislative Responses to Daubert
 
From its announcement in 1923 until Congress' enactment of the Federal Rules of Evidence in 1975, Frye n39 served as the threshold test for the admissibility of scientific evidence and expert testimony based thereon into litigation. The FRE defined a more "liberal thrust" for the admission of scientific evidence than the Frye standard. Commentators were divided on the historical and current status of Frye and its relationship to the FRE before Daubert. Peter Huber wrote a book in 1991, claiming that the Frye test had been overrun by a broad "general acceptance" of novel scientific techniques used in some types of cases [*219]  and brought into the courtroom. n40 Kenneth Chesebro continued the debate by responding in another article that Huber's view severely misrepresented the continued impact of Frye and the importance of the Frye test in narrowing factual issues. n41
Courts before Daubert III also interpreted the impact of the Federal Rules of Evidence variously, some implicitly taking the Huber view, and some the Chesebro view. The district court in In re Agent Orange Products Liability Litigation n42 held that FRE 104(a) required the court to make a detailed preliminary inquiry in determining the admissibility of expert testimony. n43 The Third Circuit, on the other hand, held in In re Japanese Electronic Products Antitrust Litigation n44 that a trial court may not make such an inquiry lest it substitute its own views of reasonable relevance for those of the experts; the court must leave the inquiry to the fact finder. n45
This variation did not end with Daubert III. Courts in the post-Daubert era have responded to or applied the Daubert decision in widely divergent ways. It is clear that the "general observations" set forth in Daubert are unclear and even vague, affording wide interpretive latitude. Legal commentators generally view the Supreme Court decision in Daubert as a "plaintiff's victory" in that the "restrictiveness" of the Frye Test was removed to some extent, permitting broader bases for determining the admissibility of expert testimony and opinion. n46 The Daubert decision has indeed broadened the [*220]  scope of expert testimony and apparently has also been interpreted in a number of jurisdictions to relax the reliability criteria for admission of this evidence.

In Cantrell v. GAF Corporation, n47 a physician was permitted to express his "scientific" opinion that asbestos exposure could be a significant etiologic agent in the development of laryngeal cancer, when his "scientific" basis for rendering this "scientific" opinion was that in his clinical experience it was "highly unusual to find three cases of laryngeal cancer out of 150 individuals." n48 Judge Joiner, writing for the majority in this matter, observed that "nothing in Rules 702 or 703 or in Daubert prohibits an expert witness from testifying to confirmatory data, gained through his own clinical experiences, on the origin of a disease or the consequences of exposure to certain conditions." n49
Not all federal courts have gone to this extreme. In dismissing Daubert after applying the new criteria for admissibility of scientific evidence in the Supreme Court's opinion, Ninth Circuit Court Judge Alex Kozinski "[took] a deep breath and [proceeded] with this heady task." n50 He identified the need for a "difficult, two-part analysis," first determining whether or not an expert's testimony reflects "scientific knowledge" and whether these findings are derived by the scientific method, and second, ensuring that the proposed expert testimony is "relevant to the task at hand." n51
The response of various state courts, which are not bound by the holding in Daubert, has been interesting. A number of jurisdictions have, in the past year, essentially rejected the Daubert criteria for the admissibility of scientific evidence in their courts. On October 27, 1994, the California Supreme Court, in People v. Leahy, n52 rejected the Daubert standard in a drunk driving case that hinged on the admissi-  [*221]  bility of evidence derived from The Horizontal Gaze Nystagmus Field Sobriety Test, an "eye test" developed for detecting inebriation in motorists. The California Supreme Court remanded the case to the trial court to determine whether or not the HGN test was admissible under the "standards of science" as set forth in the 1976 California Supreme Court case People v. Kelly, n53 which interpreted "general acceptance" to mean a consensus drawn from a ""typical cross section' of the relevant, qualified scientific community." n54 Thus, the Frye test still appears to be the law in California.

In State v. Riker, n55 a Washington case, defendant Deborah Ann Riker was convicted on charges of delivery and possession of cocaine. At trial, Riker contended that she participated in the cocaine transactions only because of coercion by the informant Rupert Burke. Although she could not recall any specific threats by Burke, she claimed that "her history of abuse had left her a "battered woman' and affected her ability to resist the alleged coercion." n56 The Washington Supreme Court rejected the use of expert testimony on Battered Person Syndrome, holding that the testimony was not admissible to explain defendant's action outside of battering relationships. n57 Relying on Frye, the court inquired into whether the scientific theory underlying the expert testimony had "garnered general acceptance in the relevant scientific community." n58 The Riker court expressly rejected the Daubert rule in a footnote:
 
We recognize that the United States Supreme Court has recently held that the Frye standard is not applicable under the Federal Rules of Evidence. Nevertheless, in this state, we continue to adhere to the view that the Frye analysis is a threshold inquiry to be [*222]  considered in determining the admissibility of evidence under [Washington Evidence Rule] 702. However, we find that many of the "general observations" made by Justice Blackmun in the majority opinion may be of use to trial judges in making the threshold Frye determination. n59
 
The Louisiana Supreme Court, conversely, has expressed in dicta a willingness to follow the Daubert reasoning, although it is unclear from the court's behavior whether an actual expansion of admissible scientific testimony will result. In State v. Foret, n60 the Louisiana court considered the admissibility of expert testimony under Louisiana Code of Evidence Article 702, and adopted the Daubert decision as an appropriate analysis to determine: (1) the active role of the trial judge, (2) the proper threshold of reliability and relevancy and (3) the guidelines to determine reliability. n61
Hypolite Foret was convicted of attempted molestation of his juvenile stepdaughter over a one-and-a-half to two-year period when his stepdaughter was twelve to fourteen years old. n62 Dr. William Janzen, a child psychologist qualified in the area of child sexual abuse, testified for the state that the victim was telling the truth about being sexually abused. n63 This opinion was based on three interviews with the victim and a comparison of her symptoms with published data that identified the behavioral characteristics of victims of child sexual abuse. n64 In reaching his opinion, Dr. Janzen testified that child sexual abuse can be diagnosed by using a psychological profile system known as the Child Sexual Abuse Accommodation Syndrome (CSAAS). n65 Dr.  [*223]  Janzen's report was not released by the state until the morning the trial began. n66 Foret appealed his conviction on two grounds: (1) tardy presentation of the expert's psychological report; and (2) the nature of the expert psychological evidence presented at trial. n67 The Louisiana Supreme Court reversed the Appeals Court on Foret's first theory, n68 but went on in dicta to discuss the admissibility of the psychological evidence. The court first expressly adopted the Daubert test, n69 then found that the proffered psychological evidence failed to meet either the Frye standard or the broader standard under Daubert, and was thus inadmissible. n70 The testimony of the psychologist thus constituted an improper comment on the victim's credibility and served unduly to prejudice the defendant. n71
The reasons for granting review were different in Daubert and Foret - Daubert focused on proper standards of admissibility of expert scientific testimony, while Foret focused on a specific type of borderline, problematic testimony. In Foret, the Louisiana Supreme Court unanimously reversed the appellate court and adopted Daubert as the standard for admissibility of expert testimony, but it is far from clear that the Louisiana court considered the "general observations" in Daubert to afford a broader basis for the inclusion of expert psychological testimony deemed to be "of highly questionable scientific validity." n72
Meanwhile, legislation has been proposed in the United States House of Representatives, the Common Sense Legal Reforms Act of 1995, n73 that would amend FRE 702 to codify a more exclusion-oriented reading of Daubert by "preventing plaintiffs from being able to use innovative, breakthrough scientific knowledge to prove their [*224]  cases." n74 Drawing from select language in the Daubert opinion, this bill proposes to add a new subsection to Rule 702:
 
Testimony in the form of an opinion by a witness that is based on scientific knowledge shall be inadmissible in evidence unless the court determines that such opinion is -

(1) based on scientifically valid reasoning; and

(2) sufficiently reliable so that the probative value of such evidence outweighs the dangers specified in rule 403. n75
 
Because this Rule applies to criminal as well as civil cases, a second foreseeable effect will be the exclusion of nontraditional psychiatric testimony offered by criminal defendants. As of this writing, the proposed Rule has been referred to the Committee on the Judiciary. n76
Judicial gatekeepers have wide latitude in their decisionmaking. In a jurisdiction subject to Daubert III, judges face the question of what the standard should be for the admissibility of expert testimony. Should they follow the jurisdictions interpreting Daubert to open an evidentiary floodgate? Should they interpret Daubert conservatively, holding that it allows little or nothing in that would not also be admissible under Frye? What will be the effect of new FRE 702 if it is passed by Congress?

III. Psychiatric testimony in the post-Daubert Era
 
The Daubert decision poses significant problems for expert testimony based on psychiatric or other behavioral science data. It can be assumed that the "general observations" of Daubert, which for the most part do not provide guidelines for assessing experts' psychiatric opinion and testimony, will be viewed as providing wider latitude for the admissibility of more non-traditional and sometimes novel psychiatric opinion into court proceedings. This will have the effect, on [*225]  one hand, of further complicating any meaningful gatekeeping role for the trial judge and, on the other hand, reinforcing the perception that expert psychiatric opinion and testimony cannot pass muster as reliable and relevant "scientific" evidence.

Alan Dershowitz has recently published a collection of essays in which he chronicles a wide range of syndromes, many "diagnoses" of which purport to be built on the template of the diagnostic criteria of the Post-Traumatic Stress Disorder n77 or other non-psychotic psychiatric disorders. n78 Psychiatric and psychological expert testimony has frequently been used to provide a "scientific" explanation of causal links between earlier abuse (via the diagnosis of a psychiatrically based syndrome) operating within a defendant or plaintiff and the particular event in litigation.

Although Dershowitz does not specifically invoke the post-Daubert relaxation of evidentiary rules, he does contend that the previously rigid criteria for introducing behavioral science evidence into proceedings in which an individual's personal liberty is at stake have been relaxed, blurring the historically brighter line between the traditional legal distinctions among "justifications," "excuses," and "mitigations." n79 Inasmuch as some element of human behavior is frequently at issue, psychiatrists and psychologists are often asked to participate in the development of a database designed to support a particular defense. Psychiatrists and psychologists can indeed generate psychiatric and psychological observations, and on occasion establish legitimate psychiatric diagnoses based on appropriate application of psychiatric diagnostic criteria. Unfortunately, this type of database can be highly vulnerable to subtle interpretive variations, which contaminate and transmute a reliable psychiatric database into pseudo-science by situation-specific and litigant-serving generalizations and leaps of  [*226]  "logic." n80 Most problematic of Dershowitz's "abuse excuses" are those that are developed as expert opinion, derived from "scientific data" in an attempt to fit a defendant or plaintiff's complaint into an existing legal framework, such as self defense, provocation, insanity or personal injury of either a physical or mental type. n81
All too frequently, when the need arises for "scientific data" and "expertise" in court proceedings concerning abuse issues, it is the psychiatrist or psychologist who is asked to examine clients, develop opinions, and present "expert" testimony, which may appear to derive only from broad, largely untested hypotheses and the pragmatic legal defense needs of the client. Under circumstances of this nature, immense pressure can be applied to the psychiatrist or psychologist to diagnose a psychiatric disorder and thereby explain the mental state of the client and his or her behavior, which can be used in a legal proceeding as "scientific basis" for excusing or, at a minimum, mitigating anti-social behavior.

At the same time, it can be expected that criticisms of the use of expert testimony by psychiatrists and psychologists will become more aggressive. Assertions, already voiced by some commentators, that such testimony cannot meet legal standards for expertise as reliable evidence in due process proceedings will only intensify. This theme, currently espoused most vigorously by David Faust and Jay Ziskin, n82 claims that psychiatrists and psychologists fail to meet the legal standard for expertise because they cannot give opinions with measurable medical certainty and therefore are no more helpful to the trier of fact than an average layperson. To preclude bias, Faust and Ziskin insist that the courtroom role of the psychiatrist or psychological expert should be limited to the exploration of actual testing procedures. n83 Although this extreme position appears unfounded and is unexplainably silent with respect to empirical studies which have demonstrated [*227]  a high degree of inter-clinician reliability in psychiatric diagnosis, n84 it continues to find frequent voice in the courtroom. The Daubert opinion will no doubt be cited by Faust and Ziskin and others as authoritative support for a continuing crusade against the admissibility of psychiatric opinion and testimony as credible, scientifically based evidence. Similarly, Dershowitz's discussion of creative legal excuses will sharpen the public focus on the current trends toward excusing behaviors on any one of several "politically correct" grounds: for example, shortcomings of official law enforcement justifying vigilantism or a broken social contract permitting the abuse victim to return to the "law of the jungle." n85
In the final analysis, only the credibility and professional integrity of the psychiatrist or psychologist will perform a responsible and discerning gatekeeping function for the court system when the reliability of psychiatric opinion and testimony must be assessed. Accurate and responsible psychiatric diagnosis and relevant application of the clinical data obtained to the legal issue at hand, if indeed such relevance can be established, are hallmarks of this intra-professional gatekeeping function.

IV. Judicial Gatekeeping
 
A fundamental question remains: does the Supreme Court's Daubert opinion apply only to the "hard" sciences or does it also apply to "soft" social and behavioral science data? The answer to this question is not clear. Federal courts have had little occasion to explore issues involving psychiatric testimony because such issues rarely arise in federal courts. n86 Prior to the mid-1970's, courts almost never applied Frye to social science data. n87 More recently, however, some [*228]  courts have begun subjecting psychiatric and psychological evidence to the Frye test. n88 Few cases involving behavioral science data and expert testimony have invoked Daubert. In United States v. Amador-Galvan, n89 however, Daubert was invoked to evaluate expert testimony concerning the unreliability of eyewitness evidence. Psychological syndrome evidence, most frequently concerning Rape Trauma Syndrome or Post-Traumatic Stress Disorder, is admitted inconsistently in both state and federal courts, n90 suggesting the extreme ambivalence that courts feel toward this type of psychiatric evidence.

Daubert defines the "scientific method" uniquely, using a set of criteria that attempt to evaluate the reliability of scientific data by subjecting those data to a set of "general observations." This definition of the scientific method is not of particular utility in the forensic psychiatric scientific community and hence creates an even wider latitude for divergent interpretation, which will only enhance the perception of the "softness" of psychiatric evidence and intensify the ongoing and often counterproductive "battle of the experts." The language in Daubert emphasizes that the scientific basis for expert testimony is weighed much more heavily than the actual opinion testimony itself. n91 Nonetheless, much scientific data, including that derived from behavioral science analyses of both aggregate data and individuals undergoing psychiatric or psychological evaluation, simply cannot be measured by the Daubert standards.

Part of the problem lies in the inherently adversarial nature of the trial process. Where "hard" scientific data are used, a trial adversary can bring out weaknesses in a specific piece of research, claiming that it was carelessly performed, but rarely can challenge the underlying foundation on which the research is based. The issues on which the psychiatrist's opinion is sought, on the contrary, do not as a rule lend  [*229]  themselves to certain resolution. As a colleague and I have stated elsewhere:
 
The psychiatrist functions as a scientist, and, as a scientist, the psychiatrist's method involves the establishment and "proof" of hypotheses. Claim and counterclaim and argument and counterargument are developed as each hypothesis is tested. Ultimately, one hypothesis is accepted, but rarely will the thoughtful psychiatrist regard this hypothesis as a statement of factual "truth." n92
 
The late Judge David Bazelon, a distinguished jurist and Chief Judge on the Appellate Court for the District of Columbia for over twenty-five years, commented on this same issue. Toward the end of his professional career, he observed:
 
Challenging the expert and digging into the facts behind his opinion is the lifeblood of our legal system, whether it is a psychiatrist characterizing a mental disturbance, a physicist testifying on the environmental impact of a nuclear power plant or a Detroit engineer insisting on the impossibility of meeting legislated automotive exhaust-emission standards ... It is the only way a judge or a jury - or the public - can decide whom to trust. n93
 
In rendering his analysis of the central role of the adversary process in attempting to define the truth in expert testimony, Judge Bazelon essentially invoked a major principle of the scientific method as described by Bronowski and Kuhn. Both of these philosophers of science recognize the inability of the human mind to perceive an event or develop a theory based on full knowledge of a universal event. n94 They both speak of inferences. Bronowski particularly asserts that [*230]  "inferences are ... at the root of all our mental processes." n95 He explains that even the elemental visual perceptions that arrive in the visual cortex of the brain are subject to filters and inferences already lodged within the brain itself. n96 Scientists make an "inferential cut," and a paradigm develops as a result of this inferential cut, in developing a hypothesis. n97 Kuhn insists that the time and energy a scientist expends applying the scientific method of verification to hypotheses, a task central to verification by the scientific method, would be useless without inferences that again lead to new hypotheses. n98 The scientific method is thus inherently adversarial in nature. The process of the scientific method carries its own strict pattern of evidentiary rules and through rigorous application of these rules hypotheses are either verified or discarded.

The gatekeeping function of the trial judge with respect to psychiatric data is further complicated by several additional problems which defy clear resolution. Three specific issues complicating a "gatekeeping" assessment of psychiatric data (evidence) merit brief discussion: the nature of psychiatric diagnosis; the role of the emerging "hard science" aspect of psychiatric diagnosis; and differences in theoretical orientations and theories of causality.

A. The nature of psychiatric diagnosis.
 
The medical specialty of psychiatry deals with perhaps the most complex area of medicine: brain functions, human behavior, and their relationships. Over the past twenty years, the diagnosis of psychiatric disorders has been transformed from impressionistic psychoanalytically oriented syndromes focused on mental phenomenology to the current level of sophistication based on more formal operational definitions of psychiatric disorders, beginning with the development of the American Psychiatric Association's Diagnostic and Statistical [*231]  Manual of Mental Disorders III (DSM III) n99 and further refined in DSM III-R n100 and DSM-IV. n101 Understanding the significance and importance of this evolution of diagnostic refinement is essential to the accurate assessment (i.e. gatekeeping) function of any psychiatric diagnostic data.

Justice Blackmun addresses in Daubert III the difference between legal and scientific methodology. He recognizes that one fundamental difference is the differing time constraints in the legal and scientific communities. n102 Unlike scientific inquiry, legal disputes must be resolved quickly and with finality. This observation addresses a frequently confounding issue in the interactions between lawyers and scientists or clinicians. Science is not a collection of objective and true statements. It is in a sense a process for formulating and testing hypotheses about the natural world. In science, the process is a means to the end of progress in knowledge about natural phenomena. n103 In law, process is in an important sense an end in itself, rather than a means to an end; it is a means for resolving disputes within a finite, scheduled time frame.

Forensic psychiatric and psychological assessment addresses this issue of finite, time-limited assessment, and in this way forensic assessment modifies the traditional doctor-patient relationship. n104 This distinction between traditional therapeutically oriented psychiatry and forensic psychiatry was first delineated by Seymour Pollack in 1974, when he defined forensic psychiatry as "the application of psychiatry to legal issues for legal ends." n105 Since that time, the psychiatric sub-  [*232]  specialties of forensic psychiatry and psychology have continued an ongoing process of debate and refinement concerning this basic "application of psychiatry to legal issues for legal ends."

The focus of the trained forensic clinician, therefore, will be to inform the legal system when clinical data and opinion are deemed relevant to inform the trier of fact. It remains, however, that this specialized development of clinical data cannot comfortably bridge the gulf between the methodologies of scientific inquiry and the process-oriented, finite conflict-resolution modes of the legal system.

B. The role of the emerging "hard science" aspectofpsychiatricdiagnosis.
 
In recent years new psychodiagnostic tests have been introduced into the diagnostic processes utilized by the psychiatrist. Psycholinguistic evidence, n106 voiceprints, n107 PET scans, n108 neuropsychological test data, n109 and SPECT scans n110 are all available and used at times to reinforce or validate a clinical psychiatric diagnosis. Although these tests do, without a doubt, bolster diagnostic validity when "positive," there remains a deductive gap between the "hard science" findings derived from these studies and the relevant threshold of significance of clinical findings that can be credibly translated into admissible evidence in legal proceedings. Thus, Daubert's observa-  [*233]  tions remain unhelpful, even as psychiatry and psychology move toward greater quantifiability.

C. Differences in theoretical orientations and theoriesof causality.
 
The effects of a psychiatrist's training and orientation will have a definite impact on his or her general approach, both with respect to formal psychiatric diagnosis as well as the applied theory of causality. Psychiatry offers a spectrum of theories of human behavior, its causes, and the factors that are critical to stabilizing normative behavior, as well as the causative elements in pathological behavior. Well systematized theories of health and disease in human behavior began with Freud's development of the psychodynamic model in which interpersonal relationships starting at birth were viewed as critical determinants of behavior, healthy or pathological, in the developmental years and later life. n111 Behavioral theories also viewed interpersonal relationships and environmental stimuli as critical behavioral determinants; however, the behaviorists worked not from the predicate of unconscious mental process (as psychodynamic theory does), but rather using a more reductionistic stimulus-response model. n112 Cognitive science focuses on the sensitivity of higher cognitive functions, building on the theory that subtle impairments in cognitive functions, caused either by organic or psychogenic dysfunction, are etiologic prodromes of fully developed psychiatric symptoms. n113 More recently, biologic (organic) theories of behavior are being developed and confirmed through scientific validation processes. The identification of specific neurotransmitter deficits and variation in brain metabolism in individuals suffering from psychiatric disorders has recently established a [*234]  neurobiologic and/or neurochemical basis for many major psychiatric disorders. n114
This spectrum of orientations embraces psychoanalytic constructs at one end and purely rational and cognitive theories at the other. This phenomenon explains, at least partially, why two competent, highly trained clinicians can interview the same patient and arrive at somewhat different diagnoses, or at least weigh the significance of overt symptomatology differently. Psychiatrists will, within good psychiatric parameters, ascribe different weight to each of these theories when evaluating and diagnosing a psychiatric disorder. In the context of forensic psychiatric evaluation and assessment, Jack Zusman and Jesse Simon identify the phenomenon of "forensic identification," a process whereby a basically neutral clinician may through frequent contact with the litigants or their attorneys become involved with a viewpoint to the extent that their examination techniques and evaluation approaches are subtly influenced. n115 When working at the psycho-legal interface, these respective theories of causation will be reflected in the specific clinical opinions that are proffered in the legal context.

In the Ninth Circuit's reading of the Supreme Court's opinion in Daubert, Judge Kozinski stated that "though we are largely untrained in science and certainly no match for any of the witnesses whose testimony we are reviewing it is our responsibility to determine whether those experts' proposed testimony amounts to "scientific knowledge,' constitutes "good science,' and was "derived from the scientific method.'" n116 Kozinski's concern reflects the language in Daubert, which emphasizes that the focus "must be solely on the principles and methodology, not on the conclusions that they generate." n117 Thus a problematic paradox for the trial judge arises: how does the trial judge as a gatekeeper credibly assess the "principles" (underlying scientific information) and "methodology" (reasoning), which are both clinical elements fundamental to any evaluations of an expert's opinion?  [*235] 

As outlined earlier in this essay, n118 several state court opinions concerning psychiatric and psychological expert testimony have been handed down, using to some extent the new and widest latitude of the Daubert "general observations." The data developed through the processes of psychiatric examination and evaluation, and the expert opinions based thereon, simply cannot be assessed and evaluated for admissibility by applying the "general observations" of Daubert. The question now becomes what the threshold is for determining the reliability and relevance of testimony concerning the medical or psychological bases for aberrant behavior or perceived psychological injury.

Inasmuch as Daubert's "general observations" are essentially inapplicable to psychiatric opinions and expert testimony, it becomes clear that there is a need for some cogent "general observations," which can be directly applied to psychiatric data and opinion, and will assist the jurist as he or she attempts to establish what psychiatric testimony qualifies as "good science." An underlying conceptual framework for developing these new "general observations" can be found in the Fifth Circuit's opinion in Christophersen v. Allied Signal Corp. n119 This 1991 opinion provides an example of a viable coexistence between Frye and the Federal Rules of Evidence. The court suggested four general questions for trial courts to ask. Each prong of the test focuses on a specific Federal Rule or the Frye Test:
 
(1) Whether the witness is qualified to express an expert opinion (Federal Rule 702).

(2) Whether the facts upon which the expert relies are the same type as are relied upon by other experts in the field (Federal Rule 703).

(3) Whether in reaching his conclusion the expert used a well-founded methodology (Frye Test).

(4) Whether the testimony's potential for unfair prejudice substantially outweighs its probative value (Federal Rule 403). n120  [*236]  I have developed a series of specific "gatekeeping" guidelines for trial judges, applicable specifically to psychiatry, which are developed within the four prongs of the Christophersen opinion:
 
(1) Whether the witness is qualified to express an expert opinion.

(A) Is the expert witness appropriately credentialed as a psychiatrist/psychologist?

(B) Has the expert directly examined the plaintiff/defendant?

(C) Has the psychiatric evaluation been "comprehensive"? (i.e., has the expert fully identified the complete database upon which his or her diagnosis and opinion is proffered?)

(2) Whether the facts upon which the expert relies are the same type as are relied upon by other experts in the field.

(A) Has the clinical examination of plaintiff/defendant established a formal psychiatric diagnosis (i.e., conforming to DSM-IV diagnostic criteria)?

(B) Has the psychiatrist clearly defined the theoretical basis for both the diagnostic evaluation and the expert opinion that he/she has developed?

(C) Has the psychiatrist explained and applied to a reasonable degree, the major diagnostic studies available to substantiate his/her diagnosis or opinion?

(D) Has the clinician relied substantially upon new or novel diagnostic procedures which have not been "generally accepted" as valid and reliable?

(3) Whether in reaching his conclusion the expert used a well-founded methodology.  [*237] 

(A) Is the expert opinion based upon an established theory of causality?

(B) Does the expert opinion credibly and understandably link the identified psychiatric symptoms and the etiologic basis for these symptoms, and the legal issue under consideration?

(C) To what extent has the psychiatric opinion

in a given case been derived from generalizations drawn from appropriate behavioral science data, in contrast to specific, observable data gathered in the clinical evaluation process?

(4) Whether the testimony's potential for unfair prejudice substantially outweighs its probative value.

(A) Is the expert psychiatric opinion relevant to

the legal issue?

(B) Is the expert psychiatric opinion based substantially on "quasi-diagnostic" data based in recent (and currently popular) theories of symptom (behavioral) causality (in contrast to well-established diagnostic data and theories of symptom causality)?

(C) Does the expert opinion contain any element of or appear to rest on "objective data" of questionable reliability, the purpose of which may be primarily to bolster the credibility of the witness?

V. Case Studies
 
I present below two case histories as prototypes of clinical case reporting and clinical analysis.  [*238] 

A. Case 1 - T.R.
 
T.R. is a forty-two year old married male who had a twenty-one year history of excellent service in a small city police force. He enjoyed a healthy family and social life and was respected by his peers, having won the "Policeman of the Year" award three times in his service tenure.

In February, 1992, Officer R., while on duty, was attempting to apprehend a man who was driving at night without any car lights, apparently to avoid police detection. While Officer R. was running a validation check, the suspect grabbed the officer, wrestled him to the floor of the police cruiser and stabbed him in the neck with a key case. Officer R. was able to signal for reinforcements and within minutes a second officer arrived on the scene. Seeing blood coming from Officer R.'s neck, the second officer shot the suspect in the leg, thus disabling him.

Officer R. recounts that the suspect kept telling him "you've had it. I think I can kill you with my key case." The suspect had indeed attempted to cut Officer R's throat, but due to the bluntness of the key case edge, a deep life-threatening wound had not been inflicted.

Officer R. returned to work forty-eight hours later and reported that he functioned "normally" on the job. About three months later, however, he began experiencing marked sleep disturbance and headaches. Two weeks later, he became ill one evening on duty and was taken to the local hospital where he was diagnosed with "possible stroke." No definitive diagnostic studies supported this diagnosis. Over the next several months, Officer R. became progressively more dysfunctional: eating and sleeping poorly, with frequent nightmares in which he relived the assault; experiencing chronic headaches; and demonstrating marked behavioral changes, including depression, social withdrawal and uncharacteristic outbursts.

Subsequent psychiatric hospitalization was required for treatment of symptoms which credibly established the diagnosis of a Post-Traumatic Stress Disorder. Within a ten-month treatment interval, Officer R. responded well and experienced almost total remission of his symptoms. He could not, however, return to his work as a police officer, because carrying a gun, hearing gunshots and traveling in a [*239]  police cruiser stimulated a very uncomfortable level of hypervigilance and traumatic memories of the assault incident.

B. Case 2 - D.M.
 
D.M. is a twenty-three year old male who had been working as a Deputy Sheriff in a moderate size city for five and a half years. He was reported to be a confident and effective officer. Three years after he began his job, he was ordered to active duty as an Army reservist, assigned to serve in the Persian Gulf War. After a nine month tour of duty in the war zone, where he did not engage in any combat duty, he returned home and resumed his duties as a Deputy Sheriff. Officer M. was single, but reported an active and satisfying social life.

In the predawn hours one morning in January, 1993, D.M. left his home for work dressed in his Sheriff's uniform. He states that he remembers nothing unusual about that morning and was planning to report at his usual 5:45 a.m. check-in time at the Sheriff's office. He reports that on his way to work he stopped at a bank to withdraw some money with his ATM card. He recalls noting a young woman also approaching the ATM machine. He got out of his car, placed handcuffs on her wrist and forced her into his car. He recalls the woman repeatedly begging him not to kill her. He states that she offered sexual favors if he promised not to kill her, but states that he was "not interested in this." Officer M. reports driving around in a suburb of the city "wondering what I was doing and where I should take the woman." He recalls seeing a church and a house with lights on across from the church. He pulled into the church parking lot and sat in his car "for several minutes," looking at the house with the lights on and wondering to himself what had been happening. He remembers the woman he abducted as "quiet and nice" and states that he was puzzled at his urges which prompted him to handcuff her and place her in his car. After a "short time" he told the woman "I will take you over to the house with the lights on; they will help you." He insists that he had no sexual or aggressive motives and that all he can remember was feeling very angry and crazy, "like I was in a tunnel."

He recalls that on the way back to the Sheriff's office he noticed some money and a pair of sunglasses on the car seat. He recalls that these objects "made him nervous," so he stopped at a dumpster and  [*240]  threw the money and glasses into it. He then drove the Sheriff's office, where he recalls that he immediately became physically ill. When questioned about his symptoms, he states that he very quickly reported the incident to his superiors, after which he was immediately arrested.

Officer M. underwent extensive psychiatric evaluation which included a period of psychiatric hospitalization. A clinically significant level of depression was diagnosed and treated. A diagnosis of Post-Traumatic Stress Disorder was not established.

C. Analysis of Case Studies
 
In both of these cases the mental state of the client was very much at issue. Neither man had a history of psychiatric problems and both had been functioning well at their law enforcement jobs. Following the respective incidents, both men underwent thorough psychiatric examination and evaluation.

T.R.'s case was a civil claim for worker's compensation, based on his inability to function as a police officer because of disability caused by Post-Traumatic Stress Disorder. n121 In the case of T.R., psychiatric [*241]  history and examination confirmed that his symptoms were precipitated by an event "outside the range of usual human experience." Further, the symptoms of his disorder met the other diagnostic criteria in that he persistently re-experienced the traumatic event through intrusive recollections and distressing traumas, episodes of "flashback" phenomena, and intense psychological distress when exposed to events that symbolized or resembled some aspect of the traumatic event. He also attempted to avoid stimuli associated with the trauma. T.R. experienced symptoms of increased arousal, not present before the trauma, in that he had difficulty falling asleep or staying asleep, difficulty concentrating, hypervigilance, and an exaggerated startle response. T.R.  [*242]  thus met some parts of each diagnostic criterion used to establish a reliable diagnosis of Post-Traumatic Stress Disorder. n122 His symptoms also formed a basis for treatment aimed at attenuating or removing this disturbing symptom constellation. T.R. was diagnosed with Post-Traumatic Stress Disorder. Further, psychiatrists could determine that the events of his on-duty assault unequivocally established the etiology for his ensuing psychiatric illness. Testimony to this effect was offered in a civil proceeding in which his disability was at issue. A decision was rendered in this case "that the claimant sustained an injury by accident, which resulted in Post-Traumatic Stress Disorder, which disabled the claimant." n123
D.M. was criminally charged with assault and battery with intent to maim. In the case of D.M., the psychiatric history and assessment did not support any of the DSM-III-R criteria for the diagnosis of Post-Traumatic Stress Disorder. It was apparent that the behavior leading to the assault and battery charges was indeed bizarre, that he had no previous record of similar behavior, and that this behavior was atypical and without any rational explanation. The diagnosis of Post-Traumatic Stress Disorder therefore could not be credibly or reliably diagnosed in this case.

Legal counsel for D.M. insisted that his client was mentally ill, reasoning that "he couldn't have carried out this dramatically out of character behavior unless he was very sick." Counsel was also impressed that D.M.'s repeated statements about "feeling weird" and "like being in a tunnel" provided the basis for the insanity defense. Thorough psychiatric assessment did identify a clinically significant level of depression. But no evidence, either historical or directly observable, supported a diagnosis of Post-Traumatic Stress Disorder. The attorney for D.M. sought other psychiatric opinions, which did identify D.M.'s period of service in the Persian Gulf War as a "major stressor" which could induce an "atypical" Post-Traumatic Stress Disorder. D.M. was found guilty, however, and sentenced to a seventy-year term, the harshness of this sentence in part reflecting the fact that he was an officer of the law.  [*243] 

From a clinical standpoint, these two cases clearly establish the boundary between science and pseudo-science in the discipline of psychiatry. The appropriate standard for forensic psychiatry has been variously identified as the standard of "good clinical practice," n124 the standard of good science n125 and the standard of truth. n126 In the case of T.R., the clinical history of symptom development, identification of a clear etiology, and a positive response to treatment (i.e., attenuation and removal of symptoms) represent an appropriate standard of medical diagnosis and treatment.

Conversely, in the case of D.M., the evidence was admissible in court, even though none of the DSM-III-R criteria were met. D.M.'s trial took place in late 1993, a few months after the Daubert decision. Although Daubert was not invoked formally in the consideration of the admissibility of psychiatric evidence in the case of D.M., the spurious pseudo-science espoused by the expert in this case was admissible as evidence to be evaluated by the trier of fact. Yet expert testimony supporting the diagnosis of Post Traumatic Stress Disorder in this case would be extremely vulnerable to cross examination aimed at repudiation of both the expert testimony offered specifically in behalf of D.M. as well as any attempt to bolster this clinical opinion with general supporting testimony derived from behavioral science data.

I submit that the necessary elements of discernment and analysis of the reliability of clinical data cannot be ascertained by applying either Frye or Daubert. These two legal tests appear to have little value for judges in assessing the credibility of medical data and the expert opinions drawn therefrom. It should also be noted that the Frye test historically has been expressly invoked almost exclusively in criminal litigation. In 1993, Kenneth Chesebro reported that sixty-four of the sixty-seven reported federal appellate decisions analyzing the admissibility of scientific evidence under Frye were criminal cases. n127 In [*244]  contrast, the litigation culminating in the Daubert opinion was civil. The Frye test has historically allowed the admission of opinions generated by medical assessment and analysis. Only when some basic, traditional medical or psychiatric assessment has relied on new or nontraditional tests (e.g., use of narcoanalysis to refresh memory of a criminal defendant) has the Frye test been used to exclude expert testimony. The critical point is that neither Frye nor Daubert announces criteria sufficiently specific to inform adequately a lay "gatekeeper" charged with making threshold determinations about the admissibility of scientific evidence, whether the litigation be civil or criminal. Daubert, as contrasted with Frye, tilts toward what Chesebro calls the "let-it-all-in" theory, n128 and thereby has encouraged attempts to introduce in courts novel tests and test data, and broadly interpreted behavioral syndrome evidence.

In the two above case studies, neither the "general acceptance" test of Frye nor the "general observations" of Daubert is useful in distinguishing the cases. They do not guide the gatekeeper to determine that the data and subsequent opinion expressed in the case of T.R. are reliable, whereas the data and opinion in the case of D.M. are spurious. Application of the above "gatekeeping" paradigm for assessing the admissibility of psychiatric evidence, developed from the basic tenets of Christopherson, however, provides a gatekeeping methodology which could more reliably distinguish the science of T.R.'s case from the pseudo-science in the case of D.M.

Conclusion
 
In many respects lawyers and jurists analyze problems in a fashion similar to that of scientists. They apply adversarial thinking at virtually every stage as they develop a legal theory, and then apply legal reasoning to the solution of a legal problem. Lawyers, however, do not appear to fully appreciate the importance of inference and intuition as significant components to this reasoning methodology.

Frye, Daubert, and their progeny are helpful to judges, but might not be enough. Perhaps the Daubert standards for the admissibility of scientific evidence, specifically behavioral science data and opinion,  [*245]  are most significant in their silence or "flexibility." The message is clear: Daubert has signaled a gatekeeping function for the trial judge in determining the threshold of admissibility of scientific evidence in the courtroom, but has not furnished a set of standards which can be taken seriously by the scientific community of forensically trained psychologists and psychiatrists. Within the behavioral science disciplines, the most effective and accurate "gatekeeping" will be that which is self-imposed by testifying experts and/or the professional peers within their respective fields. Obviously, Daubert has not enriched or advanced the complex task of discerning valid behavioral science from "pseudo-science." Hopefully, it will not obfuscate this critical and vital endeavor.

Neither Frye nor Daubert provides the judge with pertinent "gatekeeping" criteria that allow judges to make informed decisions regarding the relevance and clinical validity of proffered psychiatric opinion testimony. The Daubert "general observations" can be used as a basis for excluding clearly inapposite "soft science" data, as was done in Foret, n129 but such applications of the "general observations" are vulnerable to significant overgeneralizations. This points to the need for further refinement in developing suitable and germane criteria with which judges can asses psychiatric or psychological evidence as to its relevance and reliability as legitimate evidence.

This article constitutes an effort to develop a series of threshold guidelines for the assessment of psychiatric science data and the opinions drawn therefrom, which are interpretive in nature. These guidelines are grounded in the Christopherson formulation for judging the admissibility of scientific data in court proceedings. I have attempted, by developing specifics tailored to the field of psychiatry, to establish a common ground for effective communication and understanding between legal professionals and psychiatrists. I hope that application of this micromethodology for the disciplines of psychiatry and psychology will facilitate the larger constructs of reliability and relevance with respect to scientific data in the courtroom.



Legal Topics: 

For related research and practice materials, see the following legal topics:
EvidenceScientific EvidenceDaubert StandardEvidenceTestimonyExpertsDaubert StandardEvidenceTestimonyExpertsKelly-Frye Process

FOOTNOTES:
n1. 293 F. 1013 (D.C. Cir. 1923). 

n2. Id. at 1013. 

n3. Id. at 1014. 

n4. See, e.g., Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v. United States a Half-Century Later, 80 Colum. L. Rev. 1197, 1228, 1230 (1980). 

n5. 113 S. Ct. 2786 (1993). 

n6. Id. at 2790. 

n7. Fed. R. Evid. 702. 

n8. Daubert III, 113 S. Ct. at 2790. 

n9. 43 F.3d 1311 (9th Cir. 1995). 

n10. Id. (citing Daubert III, 113 S. Ct. at 2795-96). 

n11. Id. at 2791. 

n12. Morton Mintz, Jury Awards Damages in Bendectin Case, Wash. Post, Jan. 22, 1987, at C2. 

n13. Daubert v. Merrell Dow Pharmaceuticals, 727 F. Supp. 570 (S.D. Cal. 1989) [Daubert I]. 

n14. Joseph Sanders, The Bendectin Litigation: A Case Study in the Life Cycle of Mass Torts, 43 Hastings L.J. 301, 339-40 (1992). 

n15. Daubert III, 113 S. Ct. at 2791. 

n16. Id. at 2791-92. 

n17. Daubert I, 727 F. Supp. at 575. This decision was congruent with earlier decisions in three federal circuits, which had held that the chemical and pharmacological data proffered by plaintiffs were insufficient to establish a link between birth defects and the use of Bendectin by pregnant women. See Brock v. Merrell Dow Pharmaceuticals, Inc., 874 F.2d 307 (5th Cir. 1989), cert. denied, 494 U.S. 1046 (1990); Richardson v. Richardson-Merrell, Inc., 857 F.2d 823 (D.C. Cir. 1988), cert. denied, 493 U.S. 882 (1989); Lynch v. Merrell-National Laboratories, 830 F.2d 1190 (1st Cir. 1987). 

n18. Daubert v. Merrell Dow Pharmaceuticals, Inc., 951 F.2d 1128, 1129 (9th Cir. 1991) [Daubert II]. 

n19. Id. at 1131. 

n20. Id. at 1130-31. 

n21. Id. at 1131. 

n22. Daubert III, 113 S. Ct. at 2791. 

n23. Id. at 2799 (Rehnquist, J., concurring in part). 

n24. Id. at 2794. 

n25. Id. 

n26. Id. at 2799. 

n27. Id. at 2795. 

n28. Id. 

n29. Id. at 2796. On the other hand, the Court also implicitly rejected the argument made by petitioners that the Federal Rules required only that the expert have sufficient credentials to be qualified and purport to present testimony which was deemed to be relevant to the specific case at hand. See Brief for Petitioners at 32. Other courts have also rejected this argument in similar cases. See Viterbo v. Dow Chemical Co., 826 F.2d 420, 421 (5th Cir. 1987). 

n30. Daubert III, 113 S. Ct at 2798. 

n31. Id. at 2796-97. 

n32. Id. 

n33. Id. at 2797. 

n34. Id. at 2793. 

n35. Id. at 2795. 

n36. Id. at 2795-96 (quoting United States v. Downing, 753 F.2d 1224, 1242 (3d Cir. 1985). 

n37. Id. at 2799 (Rehnquist, J., concurring in part). 

n38. Id. 

n39. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). 

n40. Peter W. Huber, Galileo's Revenge: Junk Science in the Courtroom (1991). 

n41. Kenneth J. Chesebro, Galileo's Retort, Peter Huber's Junk Scholarship, 42 Am. U. L. Rev. 1637 (1993). 

n42. 611 F. Supp. 1223 (E.D.N.Y. 1985). 

n43. Id. at 1239. 

n44. 723 F.2d 238 (3d Cir. 1983), rev'd on other grounds, 475 U.S. 574 (1986). 

n45. Id. at 279. 

n46. See, e.g., Linda Sandstrom Simard & William G. Young, Daubert's Gatekeeper: The Role of the District Judge in Admitting Expert Testimony, 68 Tul. L. Rev. 1457, 1457-58 (1994); Jay A. Gold, Miles J. Zaremski, Elaine Rappaport Lev & Deborah H. Shefrin, Daubert v. Merrell Dow: The Supreme Court Tackles Scientific Evidence in the Courtroom, 270 J.A.M.A. 2964, 2967 (1993); Clifton T. Hutchinson, Daubert Confirms Judge's Gatekeeper Role, in Special Report - Daubert: What's Next? 21 Prod. Safety & Liab. Rep. (BNA) No. 30, pt. 2, 12 (Summer/Fall 1993); G. Marc Whitehead, Daubert Will Allow More Expert Testimony, Complicate Jurors' Job, in Special Report - Daubert: What's Next? 21 Prod. Safety & Liab. Reporter (BNA) No. 30, pt. 2, 41, 41-43 (Summer/Fall 1993). 

n47. 999 F.2d 1007 (6th Cir. 1993). 

n48. Id. at 1012-13. 

n49. Id. at 1014. 

n50. Daubert v. Merrell Dow Pharmaceuticals, Inc., 43 F.3d 1311, 1316 (1995) [Daubert IV]. 

n51. Id. at 1315 (citing Daubert III, 113 S. Ct. 2786, 2797 (1993)). 

n52. 34 Cal. Rptr. 2d 663 (1994) (en banc). 

n53. 549 P.2d 1240 (Cal. 1976). 

n54. Leahy, 34 Cal. Rptr. 2d at 678. California is not the only case to anchor its rejection of Daubert III in a pre-Daubert state decision adopting the Frye rule. The Nebraska Supreme Court recently relied on an earlier decision, State v. Houser, 490 N.W.2d 168 (Neb. 1992) to reject Daubert III. State v. Carter, 524 N.W.2d 763 (Neb. 1994). 

n55. 869 P.2d 43 (Wash. 1994). 

n56. Id. at 46. 

n57. Id. at 47. 

n58. Id. 

n59. Id. at 48 n.1 (citation omitted). 

n60. 628 So. 2d 1116 (La. 1993). For a more complete discussion of this case, see Bonnie J. Davis, Comment, Admissibility of Expert Testimony After Daubert and Foret: A Wider Gate, A More Vigilant Gatekeeper. 54 La. L. Rev. 1307 (1994). 

n61. Foret, 628 So. 2d at 1121-23. 

n62. Id. at 1118. 

n63. Id. at 1118-19. 

n64. Id. at 1119. 

n65. Id. at 1123. For a discussion of the profile, see Elizabeth V. Baker, Psychological Expert Testimony on a Child's Veracity in Child Sexual Abuse Prosecutions, 50 La. L. Rev. 1039 (1990). 

n66. Foret, 628 So. 2d at 1118. 

n67. Id. 

n68. Id. 

n69. Id. at 1123. 

n70. Id. at 1124-27. 

n71. Id. at 1130-31. 

n72. Id. at 1127. 

n73. H.R. 10, 104th Cong., 1st Sess. 102 (1995). 

n74. Bill Digest, Cong. Res. Service, H.R. 10, 102, LEXIS 1995 Bill Tracking. 

n75. H.R. 10, 104th Cong., 1st Sess. 102(b) (1995). 

n76. Bill Digest, supra note 74, 102. 

n77. See American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 424-429 (4th ed. 1994) [hereinafter DSM-IV]. 

n78. Alan M. Dershowitz, The Abuse Excuse (1994). 

n79. Id. at 9-10. A justification such as self-defense results in a complete legal defense as well as moral exculpation. Where a justification exists, the acts are not blameworthy and may be praiseworthy. An excuse may constitute grounds for a complete legal defense, thus providing legal but not moral exculpation. A mitigating factor does not constitute a legal defense, but may be used at sentencing to reduce the degree of legal and moral culpability. Id. at 10-11. 

n80. See generally id. at 6-20. 

n81. Id. 

n82. David Faust & Jay Ziskin, The Expert Witness in Psychology and Psychiatry, 241 Science 31, 34 (1988). 

n83. Id. 

n84. See, e.g., Steven K. Hoge & Thomas Grisso, Accuracy and Expert Testimony, 20 Bull. Am. Acad. Psychiatry & L. 67, 72 (1992). 

n85. Dershowitz, supra note 78, at 4-5. 

n86. Psychiatric testimony is used most often in criminal or tort cases, which generally involve issues of state law. One exception might be a federal suit brought for sexual harassment, but until recently no such federal cause of action existed. 

n87. David McCord, Syndromes, Profiles and Other Mental Exotica: A New Approach to the Admissibility of Nontraditional Psychological Evidence in Criminal Cases, 66 Or. L. Rev. 19, 24 (1987). 

n88. E.g., Spencer v. Gen. Elec. Co., 688 F. Supp. 1072, 1076 (E.D. Va. 1988); Barrel of Fun, Inc. v. State Farm Fire & Casualty Co., 739 F.2d 1028, 1031-32 (5th Cir. 1984). 

n89. 9 F.3d 1414, 1418 (9th Cir. 1993). 

n90. Compare State v. Alberico-Marquez, 861 P.2d 192, 212 (N.M. 1993) (holding that expert testimony on Post-Traumatic Stress Disorder is admissible and probative of sexual abuse) with People v. Bledsoe, 681 P.2d 291, 301 (Cal. 1984) (holding that expert testimony of Rape Trauma Syndrome is not admissible as proof that rape occurred). 

n91. Daubert III, 113 S. Ct. at 2796-97. 

n92. C. Robert Showalter & W. Lawrence Fitch, Objectivity and Advocacy in Forensic Psychiatry After Ake v. Oklahoma, 15 J. Psychiatry L. 177, 184-85 (1987). 

n93. David L. Bazelon, Psychiatrists and the Adversary Process, Sci. Am., June 1974, at 23. 

n94. Jacob Bronowski, Knowledge as Algorithm and as Metaphor, in The Origins of Knowledge and Imagination 43, 58-61 (1978); Thomas S. Kuhn, Objectivity, Value Judgment, and Theory Choice, in The Essential Tension 320 (1977). 

n95. Jacob Bronowski, The Evolution and Power of Symbolic Language, in The Origins of Knowledge and Imagination 21, 22 (1978). 

n96. Jacob Bronowski, The Mind as an Instrument for Understanding in The Origins of Knowledge and Imagination 3, 17-18 (1978). 

n97. Bronowski, supra note 94, at 58-61. 

n98. Kuhn, supra note 94, at 322. 

n99. American Psychiatric Ass'n, Diagnostic and Statistical Manual of Mental Disorders (3d ed. 1980). 

n100. American Psychiatric Ass'n, Diagnostic and Statistical Manual of Mental Disorders (3d ed. rev. 1985) [hereinafter DSM-III-R]. 

n101. DSM-IV, supra note 77. 

n102. Daubert III, 113 S. Ct. at 2798. 

n103. Edwin R. Wallace IV, What Is "Truth"? Some Philosophical Contributions to Psychiatric Issues, 145 Am. J. Psychiatry 137 (1988). 

n104. Jonas R. Rappeport, Differences Between Forensic and General Psychiatry, 139 Am. J. Psychiatry 331, 333 (1982). 

n105. Seymour Pollack, Forensic Psychiatry - A Specialty, 2 Bull. Am. Acad. Psychiatry & L. 1, 1 (1974). The official definition of forensic psychiatry promulgated by the American Board of Forensic Psychiatry and adopted in the Ethical Code of the American Academy of Psychiatry and the Law is "a subspecialty of psychiatry in which scientific and clinical expertise is applied to legal issues in legal context embracing civil, criminal, correctional or legislative matters." Ethical Guidelines Second Draft, Newsletter (Am. Acad. Psychiatry & L.), December, 1985, at 29. For a fuller discussion of forensic psychiatry issues, see Paul S. Applebaum & Thomas G. Gutheil, Clinical Handbook of Psychiatry and the Law 259-315 (2d ed. 1991). 

n106. See, e.g., Alcaraz v. Block, 746 F.2d 593, 609 (9th Cir. 1984). 

n107. See, e.g., United States v. Williams, 583 F.2d 1194 (2d Cir. 1978). 

n108. See J. Rojas-Burke, PET Scans Advance as Tool in the Insanity Defense, 34 J. Nuclear Med. 13N (1993). 

n109. See United States v. Chischilly, 30 F.3d 1144 (1994), cert. denied, 1995 U.S. LEXIS 827. 

n110. See Helen S. Mayberg, Functional Imaging Studies in Secondary Depression, 24 Psychiatric Annals 643 (1994). 

n111. Normund Wong, Classical Psychoanalysis, in Comprehensive Textbook of Psychiatry 356 (Harold I. Kaplan & Benjamin J. Sadock eds., 5th ed. 1989) [hereinafter Textbook of Psychiatry]. 

n112. Marshall P. Duke & Stephen Nowicki Jr., Theories of Personality and Psychopathology: Approaches Derived from Psychology and Philosophy, in Textbook of Psychiatry, supra note 111, at 432. 

n113. Keith H. Neuchterlein & Robert F. Asarnow, Perception and Cognition, in Textbook of Psychiatry, supra note 111, at 241. 

n114. Jack A. Grebb, Neural Science: Introduction and Overview, in Textbook of Psychiatry, supra note 111, at 1. 

n115. Jack Zusman & Jesse Simon, Differences in Repeated Psychiatric Examinations of Litigants in a Lawsuit, 140 Am. J. Psychiatry 1300, 1304 (1983). 

n116. Daubert IV, 43 F.3d at 1315. 

n117. Daubert III, 113 S. Ct. at 2797. 

n118. See discussion supra text accompanying notes notes 46-71. 

n119. 939 F.2d 1106, 1110 (5th Cir. 1991). 

n120. Id. 

n121. In order to establish a diagnosis of Post-Traumatic Stress Disorder, certain diagnostic criteria must be met. The diagnostic criteria for Post-Traumatic Stress Disorder under DSM-III-R, the current diagnostic manual at the time these two cases arose, are as follows:
 
A. The person has experienced an event that is outside the range of usual human experience and that would be markedly distressing to almost anyone, e.g., serious threat to one's life or physical integrity; serious threat or harm to one's children, spouse, or other close relatives and friends; sudden destruction of one's home or community; or seeing another person who has recently been, or is being, seriously injured or killed as the result of an accident or physical violence.

B. The traumatic event is persistently reexperienced in at least one of the following ways:

(1) recurrent and intrusive distressing recollections of the event ...

(2) recurrent distressing dreams of the event

(3) sudden acting or feeling as if the traumatic event were recurring ...

(4) intense psychological distress at exposure to events that symbolize or resemble an aspect of the traumatic event ...

C. Persistent avoidance of stimuli associated with the trauma or numbing of general responsiveness (not present before the trauma), as indicated by at least three of the following:

(1) efforts to avoid thoughts or feelings associated with the trauma

(2) efforts to avoid activities or situations that arouse recollections of the trauma

(3) inability to recall an important aspect of the trauma ...

(4) markedly diminished interest in significant activities ...

(5) feeling of detachment or estrangement from others

(6) restricted range of affect, e.g., unable to have loving feelings

(7) sense of a foreshortened future, e.g., does not expect to have a career, marriage, or children, or a long life

D. Persistent symptoms of increased arousal (not present before the trauma), as indicated by at least two of the following:

(1) difficulty falling or staying asleep

(2) irritability or outbursts of anger

(3) difficulty concentrating

(4) hypervigilance

(5) exaggerated startle response

(6) physiologic reactivity upon exposure to events that symbolize or resemble an aspect of the traumatic event ...

E. Duration of the disturbance (symptoms B, C, and D) of at least one month.
 
DSM-III-R, supra note 99, at 250-51. 

n122. See id. 

n123. T.R. v. Va. Workers' Comm'n, No. 160-47-00 (Va. Workers' Comp. Comm'n Nov. 2, 1993). 

n124. Andrew S. Watson, Response from a Straw Man, 12 Bull. Am. Acad. Psychiatry & L. 221, 223 (1984) (citing to Alan A. Stone, The Ethical Boundaries of Forensic Psychiatry: A View from the Ivory Tower, 12 Bull. Am. Acad. Psychiatry & L. 209, 211-13 (1984)). 

n125. Stone, supra n.124 at 213. 

n126. Paul S. Applebaum, Psychiatric Ethics in the Courtroom, 12 Bull. Am. Acad. Psychiatry & L. 225, 225 (1984) (citing to Stone, supra n.124 at 215). 

n127. Chesebro, supra n.41 at 1694-95. 

n128. Id. at 1695. 

n129. See discussion supra text accompanying notes 60-71.


	[image: image1.png]




	[image: image2.png]



[image: image3.png]



[image: image4.png]



Search Terms

[image: image5.png]



[(Functional Imaging)](34) [image: image6.png]




 HYPERLINK "javascript:viewSrchDtlsOpenPopUp();" View search details 

Search Details
You searched for: (Functional Imaging)




[image: image8.png]



Source

[image: image9.png]



[image: image10.wmf]

 INCLUDEPICTURE "http://0-www.lexisnexis.com.skyline.cudenver.edu:80/us/lnacademic/images/s.gif" \* MERGEFORMATINET [image: image11.png]


[Virginia Journal of Social Policy and the Law]

[image: image12.png]



Show

[image: image13.png]



Full with Indexing

[image: image14.png]



Sort

[image: image15.png]



Publication Date

[image: image16.png]



[image: image17.png]



Date/Time

[image: image18.png]



October 23 2008 16:17:04

[image: image19.png]



[image: image20.png]






 INCLUDEPICTURE "http://0-www.lexisnexis.com.skyline.cudenver.edu:80/us/lnacademic/images/s.gif" \* MERGEFORMATINET 
[image: image22.png]




 HYPERLINK "javascript:pagination('/us/lnacademic/results/docview/docview.do?start=32');" 
[image: image23.png]




[image: image24.png]


33 of 34[image: image25.png]






 INCLUDEPICTURE "http://0-www.lexisnexis.com.skyline.cudenver.edu:80/us/lnacademic/images/s.gif" \* MERGEFORMATINET 
[image: image27.png]




 HYPERLINK "javascript:pagination('/us/lnacademic/results/docview/docview.do?start=34');" 
[image: image28.png]




Back to Top
[image: image29.png]





	[image: image30.png]


[image: image31.png]@ LexisNexis





About LexisNexis
[image: image32.png]



|
[image: image33.png]



Terms & Conditions
[image: image34.png]



|
[image: image35.png]



My ID
[image: image36.png]



Copyright ©[image: image37.png]


2008[image: image38.png]


LexisNexis, a division of Reed Elsevier Inc.[image: image39.png]


All rights reserved.
  




_1286276572.unknown

